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Judicial Settlement of Controversies Between States of the American 
Union: 

Cases Decided in the Supreme Court of the United States. Collected 
and edited by James Brown Scott. 2 Vols. New York: Ox- 
ford University Press (American Branch). 1918. pp. 1775. 

An Analysis of the Cases Decided in the Supreme Court of the United 
States. By James Brown Scott. Oxford: Clarendon Press. 
1919. pp. 548. 

The Carnegie Endowment for International Peace has recently 
issued three volumes which have for their purpose to show that in 
the experience of the Supreme Court of the United States there is 
presented evidence of the practicability of establishing a forum for 
the adjudication, by regular processes of law, of controversies between 
nations of a justiciable character; and that most, if not all, contro- 
versies primarily of a political character may, by formal agreements, 
be rendered justiciable. In two of these volumes there are given, in 
extenso, the official reports of the cases (opinions of the court and ab- 
stracts of the briefs of counsel) decided by the court in the exercise 
of its jurisdiction over suits between the States of the Union. In 
truth, the collection is broader than this, for, in order to give a con-, 
stitutional setting to the status and jurisdiction of the court, cases 
are included dealing with the nature of the American Union and the 
extent of the federal judicial power. Also the editor has added a 
considerable number of explanatory footnotes. It is to be regretted, 
however, that no index is supplied, nor is there even an alphabetical 
list of cases. The cases are grouped, according to their significance, 
under the following heads: (1) The United States and Territories 
composing the American Union ; the subtitles being, The States Prior 
to the Constitution; The Union and the States Under the Constitu- 
tion, and The United States and Territories of the Union. (2) The 
Nature and Extent of Judicial Power of the Constitution and its 
Relation to the Legislative and Executive Power of the United States. 
The subtitles under this head are: Definition of Judicial Power; 
Judicial Control over the Constitutionality of Legislative Acts; Dis- 
tinction between Judicial and Political Power ; The Process by which 
Political become Justiciable Questions ; and the Relation between Fed- 
eral and State Judiciary. (3) The Nature of a Case, Controversy, or 
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Suit. (4) Law and Equity; Admiralty and Maritime Jurisdiction; 
International Law. The subtitles are: Federal Jurisdiction over 
Crime; Definition of Common Law and Equity; Definition of Ad- 
miralty and Maritime Jurisdiction; Definition of International Law. 
(5) Immunity of Nations and of States from Suit. (6) Suits by 
Individuals Against States. Somewhat more than one-half of the 
first volume is taken up by the cases upon these preliminary or col- 
lateral points. The seventh group of cases, dealing with controversies 
between the States of the Union, occupies the remainder of the first 
and all of the second volume. 

In the third volume Dr. Scott has furnished an analysis of the cases 
the texts of the opinions of which are included in the first two volumes. 

Of the usefulness of these volumes to international jurists there 
can be no doubt. It is not unlikely, however, that the two volumes 
of texts will prove of more value to scholars in foreign countries 
than they will within the United States, for in this country complete 
sets of the two hundred and fifty volumes of the reports of the Su- 
preme Court, elaborately annotated and digested, are readily avail- 
able in every city of any considerable size, and indeed, are to be 
found in the private libraries of many lawyers, and it is not to be 
presumed that an American scholar will be content to use other than 
these complete and annotated sets. But, outside of the United States, 
collections of the "United States Eeports" are very rare indeed, 
and therefore these volumes will be a boon to foreign scholars and all 
statesmen interested in the great problem of securing a peaceful settle- 
ment, by judicial process, of controversies between nations which 
their respective chancellaries are not able to compose. 

Another great Anglo-Saxon tribunal exercising a jurisdiction com- 
parable, in many respects, to that of the United States Supreme Court, 
is the Judicial Committee of the Privy Council of Great Britain. 
When one considers the character of the British Empire, with its con- 
stituent bodies politic ranging in status all the way from Crown 
Colonies and naval stations to great Dominions with such autonomous 
powers as to be all but sovereign, it is seen that the Judicial Com- 
mittee, sitting as it does as the final court of appeal for the outlying 
parts of the Empire, must have been led to declare and develop doc- 
trines of law and modes of judicial procedure that, by analogy, would 
be applicable to controversies between wholly sovereign states, whether 
or not united in a formally organized league of nations. Complete 
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sets of these "Appeal Cases" are scarcely more numerous outside 
of Great Britain and her Dominions than are the "United States 
Eeports" outside of America. It is to be hoped, therefore, that the 
Carnegie Endowment, or some other foundation, will be led to select 
and publish the decisions of the Privy Council (as well as of the 
other British courts) rendered in those cases in which are applied 
doctrines of law and rules of procedure applicable to controversies 
between sovereign or quasi-sovereign bodies politic. 

Turning now to an examination of the analysis which Dr. Scott has 
made of the American cases, and especially to the conclusions which 
he has drawn, it would appear, in the opinion of the present writer, 
that he has sought to push too far the argument that the results that 
have been achieved furnish strong evidence, if not actual proof, that 
a similar tribunal would function efficiently for the adjudication of 
justiciable disputes between the nations of the world. In a manner 
that does not seem warranted by now generally accepted views regard- 
ing the juristic nature of the American Federal State, Dr. Scott, at 
every possible point, emphasizes the confederate, as distinguished from 
the national, character of the American Union. At best he ascribes to 
the Union no sovereign status superior to that of its constituent States, 
and, in many places, he places it upon a plane superior to them, — 
describing it, as he does, merely as the agent of the States. Thus 
he praises the dissenting opinion of Mr. Justice Iredell in Chisholm 
v. Georgia, and expresses surprise that the majority justices could 
have convinced themselves that it was proper to follow the literal 
wording of the Constitution and entertain a suit brought against one 
of the States of the Union by a citizen of one of the other States. 
He views the adoption of the Eleventh Amendment as the declaration 
of the American people, not simply that henceforth such a suit should 
not be brought, but that the court has been wrong in holding, prior 
to the amendment, that it might be prosecuted. And he is of opinion 
that the Supreme Court in a later case, Hans v. Louisiana, confessed 
that it had erred in the earlier case. Mr. Justice Bradley did, in- 
deed, in Hans v. Louisiana, express concurrence in the views of Mr. 
Justice Iredell in the Chisholm case, but, in a still later case, South 
Dakota v. North Carolina, Mr. Justice Brewer, speaking for the court, 
pointed out that such an expression could not be considered as a 
judgment of the court for that question was not then before the court. 
And in Cohens v. Virginia, we have the explicit assertion of Chief 
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Justice Marshall, also obiter, that the motive of the Eleventh Amend- 
ment ' ' was not to maintain the sovereignty of a State from the degra- 
dation supposed to attend a compulsory appearance before the tribunal 
of the nation," but that the purpose had been the more material one 
of removing the apprehension that the States might be sued in the 
federal courts for payment of the heavy debts which all of them then 
owed. 

The following comment of Dr. Scott upon the Chisholm case suffi- 
ciently represents his point of view. He says : 

If the opinion of the majority had prevailed, the Supreme Court would not 
have been the model for an international tribunal, although it might have been 
the model for a national tribunal. The [Eleventh] Amendment shows that the 
people of that day regarded their States as more than inferior bodies politic, 
that they were sovereign and to be considered as sovereign in the reserved powers, 
and that they were only deprived of the rights which they expressly granted to 
their agent, the general government, or which followed by necessary implication, 
or the exercise of which they specifically, or by necessary implication, renounced. 
If the opinion of the majority had prevailed, the United States would have been 
a nation with a single sovereignty. There would not have been a separation of 
sovereign powers, some lodged with the agent to be exercised for the benefit of 
the United States, and others reserved for the States for their individual benefit, 
each, as the great Chief Justice Marshall has said, being sovereign within its 
appropriate sphere and neither so within the sphere of the other. 

It is indeed surprising to find, at this date, such a constitutional 
doctrine and such a political theory as is thus stated. As a matter 
of political theory, the present writer had supposed that the doctrine 
of a truly divided sovereignty had been relegated to the limbo of 
logical as well as of practicable impossibilities. Dr. Scott, is, of course, 
well aware that whenever the so-called reserved powers of the States 
have come into conflict with the constitutional powers of the nation, 
the States have had to yield. By the twenty-fifth section of the Judi- 
ciary Act, adopted by Congress at its very first session, it was pro- 
vided that in cases in which a federal right, privilege or immunity 
was set up in a case in a State court, and the decision of the highest 
State court to which the case might be carried was adverse to such 
claim, a writ of error should lie to the Supreme Court of the United 
States, thus giving to the United States, through its own tribunal, the 
final decision as to what these rights, privileges or immunities might 
be. In McCulloch v. Maryland, it is well known, it was held that a 
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State, in the exercise of its general taxing power, might not interfere 
with the operation of a federal agency that, at the most, was only a 
convenience to the general government and for the constitutionality 
of the establishment of which reliance had to be had upon a very 
loose construction of the provision of the Constitution giving to the 
national government the right to exercise powers "necessary and 
proper" for carrying into effect the powers expressly given. When 
the States seek to prosecute federal revenue officers for acts claimed 
by them to be a legitimate exercise of their federal authority, the 
right exists to remove the case at once into a federal court for deter- 
mination. State officials have been repeatedly enjoined by federal 
courts from executing State laws which have been deemed to violate 
rights secured by the national Constitution. And, in general, with 
regard to those matters which are subject to so-called "concurrent" 
control by the States and the United States, it is established doctrine 
that State laws must yield to national legislation, and that when 
Congress has shown an intention to cover the whole ground, the States 
may not legislate at all. 

These are but some of the well-established constitutional doctrines 
of the Supreme Court which show how impossible it is, with show of 
reason, to maintain that, under the American constitutional system, 
the real sovereignty is not lodged in the nation but is divided between 
it and the States; much less to maintain that the United States does 
ntit exercise its powers as its own and in its own behalf but only as 
the agent of the confederated States. 

In his solicitude to exhibit the United States Supreme Court as an 
international tribunal, or, at any rate, as a prototype of such a court, 
Dr. Scott seems willing to go so far as to assert, as an historical 
proposition, that the establishment of the Union in place of the old 
association under the Articles of Confederation was mainly motived 
by the desire to obtain a court competent to decide controversies be- 
tween the States. ' ' The judiciary, ' ' he says, ' ' was considered the most 
important branch of the Government of the Union, ' ' and he is not dis- 
turbed by the circumstance that during the first years under the new 
government Colonel Harrison declined appointment upon the federal 
supreme bench because he preferred the chancellorship of the State 
of Maryland ; that John Rutledge, after serving a few months, resigned 
as associate justice of the Supreme Court to accept the chief justice- 
ship of South Carolina, and that John Jay resigned the chief justice- 
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ship itself in order to become a governor of New York. In truth, 
it is of course well known that not until Marshall had for some years 
presided over the Supreme Court was it seen how important a con- 
stitutional agency that tribunal could be made. 

If, now, it be conceded that Dr. Scott has yielded to the temptation 
to overstate the quasi-international character of the Supreme Court, 
it none the less remains true that the exercise by that tribunal of its 
jurisdiction over controversies between the States of the Union tends 
strongly to argue the feasibility of a true international court for the 
adjudication of controversies of a justiciable character between the na- 
tions of the world ; and that in its rules of practice and the doctrines 
which it has declared are to be found a jurisprudence that must surely 
be of great persuasive force to an international court of justice, if, 
and when, established. 

Dr. Scott in his analysis is careful, when opportunity offers, to 
point out the respects in which the rules of practice of the Supreme 
Court, and the principles of public law declared by it, would be 
proper for adoption by an international court and which, therefore, 
it may be expected, would in fact be adopted. Especially is em- 
phasized in this connection the fact that the Supreme Court has 
always been careful to remember that it is a court of limited juris- 
diction and that, whether or not the point is raised by counsel, the 
question of jurisdiction is one that the court itself must consider and 
affirmatively decide before it will proceed with a case. "The ex- 
perience of the court in the performance of its judicial duties . . . 
shows," says Dr. Scott, "that a court of limited jurisdiction, such as 
is the Supreme Court of the United States, and such as a court of the 
Society of Nations must inevitably be, can be trusted to keep within 
the law of its creation. ' ' 

In this connection, Dr. Scott says that "every attempt of a citizen 
of one of the States to sue another State of the Union has been frus- 
trated by the court itself as contrary to the Eleventh Amendment of 
the Constitution negativing that right and privilege." This is per- 
haps too strong a statement. It is true that no citizen, whether of the 
defendant or other State, has, since the adoption of the Eleventh 
Amendment, been permitted to obtain a judgment against a State, 
but in many cases, at the instance of individuals, suits against the 
officials of a State have been entertained, and their official actions 
controlled by mandamus as well as by injunction. Furthermore, there 
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is the fact that the court has permitted a State to sue and obtain 
judgment against a State upon a claim, originally possessed by a citi- 
zen, but transferred to the plaintiff State. However, the court has 
allowed a State to sue another- State only when it has been the real 
party of interest. But even this rule it has qualified by allowing a 
State to sue as parens patrice, that is, where the general interests of 
its citizens, as for example, their health, is claimed to be prejudiced 
by the action of the defendant State. With regard to this juridictional 
point, it does not need to be pointed out that international practice 
sustains a more liberal doctrine than this and supports the right of 
a State, if it sees fit, to bring its pressure or influence to bear upon 
another State in order to bring about the satisfaction by it of purely 
commercial claims held by citizens of the first state. Dr. Scott, is, 
however, of the opinion that should an international court of justice 
be established, no state should be subjected to suit by a citizen of 
another state except with approval of the plaintiff's government. 
This rule, he points out, would be in harmony with the rule adopted 
by the Second Hague Peace Conference, which allows an individual 
to resort to a prize court and to summons a belligerent captor before 
it, only with the consent of his own government. 

Perhaps the most interesting of all the cases analyzed by Dr. Scott 
is that of Rhode Island v. Massachusetts (12 Peters, 657), decided in 
1838. This was a boundary dispute, and the defendant State strenu- 
ously denied the jurisdiction of the court, not only because of its 
character as a sovereign state, but because the question at issue was 
a political one. There is not space here to consider, even in outline, 
the argument of the court in refutation of both of these points, but 
it is sufficient to say that the case settled the doctrine that, to use the 
words of Mr. Justice Baldwin, "the submission by the sovereigns or 
States, to a court of law or equity, of a controversy between them, 
without prescribing any rule of decision, gives power to decide, ac- 
cording to the appropriate law of the case; which depends on the 
subject-matter, the source and nature of the claims of the parties, and 
the law which governs them. Prom the time of such submission, ' ' Mr. 
Justice Baldwin goes on to say, "the question ceases to be a political 
one to be decided by the sic volo, sic jubeo, of political power; it comes 
to the court to be decided by its judgment, legal discretion and solemn 
consideration of the rules of law appropriate to its nature as a judi- 
cial question, depending on the exercise of judicial power; as it is 
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bound to act by known and settled principles of national or municipal 
jurisprudence, as the case requires. ' ' 1 

Dr. Scott stresses the point that the Supreme Court has developed 
a procedure whereby justice may be done between the States without 
resorting to a compulsory process to bring a defendant State to its bar. 
Upon failure of a State to appear after being notified of an action 
brought against it, judgment is not granted pro confesso, the plaintiff 
being put to full, though of course ex parte, proof. Dr. Scott does 
not fail to see, however, that the most critical of all questions con- 
cerning the powers of an international court, as it has been of the 
United States Supreme Court, will be its authority to compel obedience 
upon the part of defendant States to judgments or decrees entered 
against them. Not until 1846 did the American court find it neces- 
sary to enter a final decree in a suit between States, and in that case 
(Rhode Island v. Massachusetts, 4 How. 591), the decree was a nega- 
tive one, the claim of the plaintiff State being disallowed and the two 
parties left in possession of the territories which they already pos- 
sessed. In 1860, in the case of Kentucky v. Dennison, Governor of 
Ohio (24 How. 66), the court held that though the Constitution 
made it a duty of the defendant, as the chief executive of his State, 
to surrender to the plaintiff State a fugitive from its justice, fulfill- 
ment of this obligation could not be compelled by physical force. 
The language of the court upon this important point deserves quota- 
tion. The court, speaking through Chief Justice Taney, said : 

The Act [of Congress of 1793] does not provide any means to compel the 
execution of this duty, nor inflict any punishment for neglect or refusal on the 
part of the Executive of the State; nor is there any clause or provision in the 
Constitution which arms the Government of the United States with this power. 
Indeed, such a power would place every State under the control and dominion 
of the General Government, even in the administration of its internal concerns 
and reserved rights. And we think it clear that the Federal Government, under 
the Constitution, has no power to impose on a State officer, as such, any duty 
whatever, and compel him to perform it. 

In the case of South Dakota v. North Carolina (192 U. S. 286), 
decided in 1904, this being the case earlier referred to in which it was 
held that a suit might be brought against a State by another State 
which had become the owner of a claim originally held by one of 

i Chief Justice Taney dissented, and Mr. Justice Story took no part in the 
decision. 
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its citizens, the Supreme Court entered a judgment against the de- 
fendant State. It happened, however, that this judgment could be 
satisfied by the sale of tangible property that could be seized and 
sold, and therefore, the question as to the power of the court to com- 
pel the defendant State to assess and collect a tax or by other action 
upon its part, to pay the amount awarded against it, was not put 
to the test. However, the court was emphatic as to its power to issue 
execution as an essential part of its power to enter judgment. 

In the suit of Virginia v. West Virginia, which, in one form or an- 
other, was several times before the Supreme Court, a decree was 
entered against the defendant State, and for a time it appeared that, 
by the refusal of that State to satisfy it, and by reason of the fact 
that there was no property of the State that might be seized and sold, 
at last the court would be compelled to decide what specific action 
should be ordered by it in order that its decree should be given oper- 
ative effect. As to this, the court, speaking through its Chief Justice, 
declared that, if necessary, the payment of the judgment could con- 
stitutionally be compelled by the exercise of federal authority, even 
though such compulsion might operate directly upon the governmental 
agencies of the State. The question involved and affirmatively an- 
swered by the court, was stated to be: "May a judgment rendered 
against a State as a State be enforced against it as such, including the 
right, to the extent necessary for so doing, of exerting authority over 
the governmental powers and agencies possessed by the State?" 2 

Although the opinion of the court upon this point was a unanimous 
one, Dr. Scott is of opinion that it was an unfortunate and, indeed, 
constitutionally an unnecessary one. He criticizes the argumentative 
force of the historical references in the court's opinion and again 
states his conception of the Federal Constitution as an instrument of 
government not imposed from above upon subordinate political com- 
munities, but drafted by sovereign, free and independent States, its 
restrictions being "self-denying ordinances or voluntary renunciations 
of power which they would otherwise have exercised. ' ' 

In what has gone before there has been opportunity to touch upon 
only a few of the interesting points raised by the cases which are dis- 
cussed. Whether or not one agrees with certain of the personal opin- 

2 In final result it did not become necessary for this compulsion to be applied, 
for West Virginia finally paid the judgment, and satisfaction was entered upon 
the records of the court on March 1, 1920. 
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ions which Dr. Scott has expressed, one must recognize the fidelity 
and acumen with which he has analyzed and stated the arguments 
of court and counsel. No one in America has done more than has 
Dr. Scott for the advancement of the movement to substitute the 
orderly processes of law for physical force in the settlement of con- 
troversies arising between the member states of the society of nations. 
By the preparation of these three volumes that have furnished the 
material for this review, he has placed international jurisprudence 
in still greater debt to himself. 

W. W. WlLLOUGHBT. 



De lure Belli ae Pads Hugonis Grotii. Edited by P. C. Molhuysen. 
Leyden : A. W. Sijthoff. 1919. pp. xv, 752. 

In these postbellum days of heaving internationalism the name of 
Hugo Grotius compels the same undiminished admiration as of yore. 
Any new edition of his most famous work, "On the Law of War and 
Peace," is sure to meet warm welcome. Especially ought this to be 
true of this latest edition, because it hails from the land of Grotius. 

As the editor notes in his preface, there are four editions of the 
De lure, those of 1625, 1632, 1642, and 1646, done by Grotius himself, 
and due mention is there made of the corrections of text, changes in 
type, etc., in the successive editions. But no attempt is made to give 
a complete list of the various editions of the text, practically no bibli- 
ography is cited, nor is the Amsterdam Gronovius edition of 1702, 
which has a text of almost as clear and large type as this latest Dutch 
text, mentioned at all. 

That the Cambridge University Press, in 1853, printed a beautiful 
text, with an abridged translation by "William Whewell, or that the 
Carnegie Institution of Washington, in 1913 began its series of "Clas- 
sics of International Law" (now transferred to the Carnegie En- 
dowment for International Peace), with a photographic reproduction 
of the 1646 edition, accompanied by a notice of a forthcoming anno- 
tated text and complete translation, is left wholly as a matter of 
conjecture for any non-international consultant of this latest Dutch 
edition. Perhaps even Grotius himself would resent his compatriot's 
sedulously nationalistic bias in passing over the international range 
of his editors. But perhaps this editor takes all that for granted. 



